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COMMON MYTHS ABOUT 
STATE AUTHORIZATION
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Common Myths Debunked

 MYTH:
 “The federal rule was vacated, so I don’t have to worry 

about state authorization.”

 FACT:
 The revocation of the federal rule had no impact on 

state law.  And there are alternative means for ED to 
trip up institutions that are not complying with state 
laws.
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Common Myths Debunked

 MYTH:
 “I don’t have to worry about state authorization until 

2014 because the Dept. of Education issued an 
extension.”

 FACT:
 The Dept. of Education extension only applies to 

federal enforcement of the 
“on-ground rule” and does not alter state laws.
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Common Myths Debunked

 MYTH:
 “I do not need to be authorized in a state if the only 

students I have in that state are on military bases.”

 FACT:
 Only a very small handful of states exempt institutions 

enrolling only students on military bases.  Most will 
require institutions to be authorized if they meet they 
meet the physical presence test.
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Common Myths Debunked

 MYTH:
 “I do not need to be authorized in a state if I only have 

one or two students enrolled there.”

 FACT:
 Only a couple of states have a de minimis test that 

exempts an institution with a small number of 
students.  Usually, it does not matter if you have 1 or 
100 students in the state.
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Common Myths Debunked

 MYTH:
 “I don’t need to worry about state authorization, 

because reciprocity is right around the corner.”

 FACT:
 Even if reciprocity stays on schedule, large scale 

adoption by states is years away.  And some states 
(usually the most difficult) will likely never participate.  
And that means that institutions in those states cannot 
participate. 
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Common Myths Debunked

 MYTH:
 “No one ever gets in trouble for not getting 

authorization in a state.”

 FACT:
 Penalties are becoming more common.  Most often, 

these consist of cease-and-desist letters, forced 
teach-outs, enrollment freezes, and fines.  Some 
states even provide for criminal penalties, although 
these are rarely applied.
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What has your institution done (or 
not done) on state authorization?

1) No action taken.

2) Initial steps, no formal contacting a state.

3) Contacted states, no application.

4) Applied to one or more states.

5) Applied/received ALL authorizations.

http://wcet.wiche.edu/wcet/docs/state-approval/UPCEA/2013UPCEA-WCET-
SloanCStateAuthorizationReport_FULL.pdf 
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What has your institution done (or 
not done) on state authorization?



www.cooley.com

The Federal Regulation
Chapter 34, §600.9(c)

"If an institution is offering postsecondary 
education through distance or correspondence 
education to students in a State in which it is not 
physically located or in which it is otherwise 
subject to State jurisdiction as determined by the 
State…”

http://tinyurl.com/mazquyl
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The Federal Regulation
Chapter 34, §600.9(c)

“…the institution must meet any State 
requirements for it to be legally offering distance 
or correspondence education in that State. An 
institution must be able to document to the 
Secretary the State’s approval upon request.”

http://tinyurl.com/mazquyl
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No Authorization or 
Exemption Process, 1 (4%)

Online‐Only Institutions 
Must Apply for 

Authorization, 8 (15%)

Online‐Only Institutions 
Must Apply for Exemption, 

5 (9%)

Physical Presence 
Standard, 40 (72%)

Authorization Standards for Degree‐Granting 
Online Institutions by State

As of  10/11/2013
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States Where Purely Online Degree 
Institutions Must Be Authorized

 Alabama

 Arkansas

 Iowa

 Maryland

 Minnesota

 Montana

 Wisconsin

 Wyoming
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No Authorization or 
Exemption Process, 2 (4%)

Online‐Only Institutions 
Must Apply for 

Authorization, 8 (17%)

Online‐Only Institutions 
Must Apply for Exemption, 

4 (5%)

Physical Presence 
Standard, 40 (74%)

Authorization Standards for Non‐Degree 
Online Institutions by State

As of  9/1/2013
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States Where Purely Online Non-
Degree Institutions Must Be Authorized

 Alabama

 Iowa

 Montana

 Nebraska

 New Hampshire

 Texas

 Wisconsin

 Wyoming
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Which States Require 
Authorization?

 Other states do not require authorization, but exclusively 
online programs must obtain an exemption:
 Alaska

 Illinois

 North Dakota

 Oregon

 Utah

 Most states (approximately ¾) still require some level of 
“physical presence” to trigger licensure
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Determining Physical Presence –
The Most Common “Triggers”

 Local Address/Site

 Local Advertising

 Faculty

 Externships

 Recruiting Activities (usually on ground)
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Get authorization where necessary

 No cease and desist letters

 No surprises when a student graduates and then 
can’t get licensed in a state because of lack of 
authorization

 Understand the world of professional licensure



www.cooley.com



www.cooley.com



www.cooley.com



www.cooley.com



www.cooley.com

State Authorization Reciprocity 
Agreement (SARA)

Who?

WICHE

MHEC NEBHE

SREB
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Which Institutions may join?:

 Institutions located in participating states

 Regionally or nationally accredited institutions

 Degree-granting institutions

State Authorization Reciprocity 
Agreement (SARA)
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State Authorization Reciprocity 
Agreement (SARA)

Institution Can:

 Advertise

 Offer distance courses / programs.

 Have faculty/employees in a state.

 Conduct proctored exams in a state.

 Serve military on bases/posts.

 Offer (non-licensure) field experiences.
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State Authorization Reciprocity 
Agreement (SARA)

Institution Can NOT:

 Conduct field experiences in licensure 
programs without proper approvals.

 Establish a physical location.

 Establish administrative offices.
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What should our institution do 
now?

 Don’t Wait for State Reciprocity!

 Create an institutional plan to move forward with 
state authorization

 Minimize the “Silo Effect”

 Discuss Best Practices with other institutions

 Join organizations to help with information sharing

 WCET State Authorization Network (SAN)

 National Association of State Administrators and 
Supervisors of Private Schools (NASASPS)
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Dealing with State Agencies

 Do your homework before contacting any agency:
 Read rules

 Read any guidance the agency may have already 
published on its website

 Consider the programs that will be offered 

 Consider the physical presence triggers that you 
may have, if any

 Most state regulators are reasonable people

 Email is the method preferred by most state 
regulators
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Dealing with State Agencies

 Once you have made initial contact:
• Consider the length of time required for 

your application and approval process in 
determining when and where to apply

• Check back with states you haven’t heard 
from with a friendly follow-up email

• Try a phone call as a follow-up 

• Single point of contact is best
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Contact Information

Jeannie Yockey-Fine
Cooley LLP

jyockeyfine@cooley.com


